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Roadmap for Today
• Overview of Texas law governing attorney’s fee 

awards

• Common fee-shifting situations to which Rohrmoos 
Venture has been applied.

• Key considerations in proving attorney’s fees  
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Texas Attorney’s Fees Law

• Texas follows the “American Rule” – generally speaking, each litigant pays its 
own way in attorneys fees.  Rohrmoos  Venture v. UTSW DVA Healthcare, LLP,
578 S.W. 3d 469, 483 (Tex. 2019).

• A party may not recover attorney’s fees from the adverse party unless 
authorized by statute, by a contract between the litigants or other equitable 
grounds.  In Re Nat’l Lloyds Ins. Co., 532 S.W. 3d 794, 809 (Tex. 2017).

• When fee-shifting is authorized, the party seeking fees bears the burden of 
proving the fees are reasonable and necessary.   

• Historically, Texas courts discussed a “traditional (or Arthur Anderson) method” 
and a “lodestar method” for proving attorneys fees.
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Enter Rohrmoos Venture v. UTSW DVA Healthcare, LLP

• April 2019 – The Texas Supreme Court’s opinion clarified the law 
governing recovery of attorney’s fees and the applicable evidentiary 
standards.

• Lodestar method is the only method that may be used to establish the 
reasonableness and necessity of an attorney’s fee award. 

• Attorney-fee awards in Texas must be supported by detailed evidence 
supporting each variable of the lodestar method.

• The lodestar method applies to all fee-shifting awards, including awards 
of attorney’s fees as well as sanctions.
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Rohrmoos Venture

• Commercial lease dispute.  Under the lease the “prevailing party” 
recovers reasonable attorney’s fees.

• UTSW put on its attorney’s testimony about his experience, the sorts of 
tasks he performed in the case, the total amount of fees and the 
reasonableness of those fees. Jury awarded $800,000 in fees for trial court 
representation, $150,000 for fees in the Court of Appeals, and $75,000 for 
fees at the Supreme Court.

• On appeal, Rohrmoos challenged UTSW’s fee evidence, arguing the 
lodestar method applied and UTSW’s evidence was insufficient. 

• The Dallas Court of Appeals affirmed the attorney’s fee award, holding 
that the lodestar method didn’t apply and that the testimony of UTSW’s 
attorney was sufficient.   Id. at 478. 



6

Rohrmoos Venture

Supreme Court reversed the fee award in a unanimous opinion:

• In the past, fee claimants proved reasonableness and necessity 
through an expert, often the very attorney seeking the award, who 
provided basic opinion testimony as to the fees.  But confusion was 
created in the caselaw by descriptions of the lodestar method and 
the traditional/Arthur Anderson method as two separate methods. 

• The lodestar method is simply a short hand version of the Arthur 
Anderson factors and not a separate test or method.  Id. at 490.

• “[T]he lodestar method as presented [] in El Apple
applies for determining the reasonableness and 
necessity of attorney’s fees in a fee shifting situation.”  
Id. at 501.
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Rohrmoos Venture

Under the lodestar method, the determination reasonable and necessary 
fees involves two steps:

1) First, the fact finder must determine the reasonable hours spent by 
counsel in the case and a reasonable hourly rate for such work.  The fact 
finder then multiplies the number of such hours by the applicable rate, 
the product of which is the base fee or lodestar.

2) The fact finder may then adjust the base lodestar up or down (apply 
a multiplier), if relevant factors indicate an adjustment is necessary to 
reach a reasonable fee in the case.   

Id. at 498 (citing El Apple, 370 S.W. 3d at 762-63).
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Lodestar Method Step One:

Reasonable hours worked x Reasonable Hourly Rate = Base Lodestar

• The fee claimant has the burden of proving sufficient evidence of both inputs. 

• “Sufficient evidence includes at a minimum, evidence of:

(1) particular services performed, 

(2) who performed those services, 

(3) approximately when the services were performed,

(4) the reasonable amount of time required to perform the services, and 

(5) the reasonable hourly rate for each person performing such services.  

• This calculation leads to an “objective figure” approximating the fee the attorney would 
have properly billed a paying client in a similar case.  It is presumptively reasonable.
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Lodestar Method Step Two:

Base lodestar figure may be adjusted upward or downward based on considerations that 
are not already inherently subsumed within the lodestar calculation.  

Arthur Anderson non-exclusive factors include:

1. time and labor required, the novelty and difficulty of the question involved, and the skill 
required to perform the legal service properly; 

2. the likelihood… that the acceptance of the particular employment will preclude other 
employment by the lawyer;

3. the fee customarily charged in the locality for similar legal services; 
4. (a) the amount involved and (b) the results obtained; 
5. the time limitations imposed by the client or by the circumstances; 
6. the nature and length of the professional relationship with the client; 
7. the experience, reputation and ability of the lawyer(s) performing the services; and 
8. whether the fee is fixed or contingent on the results obtained or uncertainty of 

collection before the legal services have been rendered.

See Milliken v. Turoff, No. 14-19-00761-CV, 2021 WL 2156224, at *3 (Tex. App. ---Houston 
[14th Dist.] May 27, 2021, no pet.) (citations omitted).  



10

Rohrmoos Venture Takeaways
1. The idea is to compensate the prevailing party for its reasonable losses resulting 

from the litigation process.  “[B]ecause such fee awards are compensatory in 
nature, fee-shifting is not a mechanism for greatly improving an attorney’s 
economic situation.” Id. at 478.

2. Fees awarded must be reasonable and necessary, even if the statute or contract 
says “reasonable fees” or just “attorneys fees.”  Id. at 479

3. If recoverable fees are qualified as “incurred fees”,  fee award must be reasonable, 
necessary and incurred.  Id. at 489.

4. A party must be represented by an attorney.  In-house counsel, attorneys for their 
own pro se representation, and government attorneys suffice. Id. at 488.

5. General, conclusory testimony about tasks performed will not support a fee award.  
There must be some evidence to inform the trial court of the time spent on 
specific tasks to enable a factfinder to meaningfully review the requested fees. Id.
at 502.
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Rohrmoos Venture Takeaways

6. The fees incurred or contracted for do not themselves establish reasonableness or 
necessity.  Id. at 495.

7. Despite requiring specific evidence to prove reasonable and necessary fees, the 
Court declined to require proof of contemporaneous billing records.  Id. at 502.  
Rather billing records are “strongly encouraged” to prove the reasonableness and 
necessity of fees.  Id. 

8. In contingency or other cases that provide for arrangements other than hourly 
billing, an attorney may not be able to present evidence of a particular hourly rate 
billed for their services performed.  In those instances, the fee claimant, through its 
expert, has the burden of showing that the rate claimed for purposes of the base 
lodestar calculation reflects a reasonable market rate given consideration of Arthur 
Anderson….”  Id. at 499, n. 10.
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Common Fee-Shifting Situations



13

Fee-shifting situations: Contracts
• Parties are free to contract for fee-recovery.

• Rohrmoos confirmed that parties to a contract can agree to different 
requirements for recovery of attorney’s fees than under Texas Civil Practice 
& Remedies Code Chapter 38. 

• The attorney’s fees awarded under any contract must be reasonable and 
necessary. 

• “Prevailing party” may not be defined by the contract.  Generally, that is the 
party who successfully prosecutes a cause or action or defends against it.  

• A defendant can be a prevailing party when the plaintiff nonsuits her case 
with prejudice.  Epps v. Fowler, 351 S.W. 3d 862, 868-69 (Tex. 2011).  
Dismissal without prejudice will not cut it, unless the court determines, on 
defendant’s motion, that the plaintiff took the nonsuit in order to avoid an 
unfavorable judgment.  Id. at 864.
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Fee-shifting situations: Statutes and Rules

Breach of Contract under Chapter 38
• Chapter 38.001 provides for recovery of attorneys fees if the claim is for:  (1) rendered 

services; (2) performed labor; (3) furnished material,…. (8) oral and written contracts.  
Tex. Civ. Prac. & Rem Code §38.001.  To secure a fee award a party must prevail on their 
claim and recover damages.  Id.; Rohrmoos Venture, 578 S.W. 3d at 485.  

• Presentment is required. This allows the opposing party a reasonable opportunity to pay 
a claim without incurring an obligation for attorney’s fees.  Can be oral or in writing, 
must be for money or something of value, does not have to refer to a specific amount of 
damages or name the specific cause of action.  Filing the lawsuit itself is not proper 
presentment under Chapter 38.

• The burden is on the attorney’s fee claimant to plead and prove presentment.  If the fee 
claimant’s petition avers that all conditions precedent to recovery have been performed, 
proof of only conditions denied by the opposing party is required. Hynds v. Foster, No. 
01-15-01034-CV, 2017 WL 769909, at *12 (Tex. App.---Houston [1st Dist.] Feb. 28, 2017, 
no pet.).
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Fee-shifting situations: Statutes and Rules

Declaratory Judgment Actions
• Under the Texas UDJA,  “the court may award costs and reasonable and 

necessary attorney’s fees as are equitable and just.” Tex. Civ. Prac. & Rem. Code §
37.009.

• The determination of “reasonable and necessary” is a fact question for the jury, 
but the determination of whether an award is “equitable and just” is a legal 
question for the trial court.

• Trial court may decline to award reasonable and necessary attorney’s fees 
supported by sufficient evidence, if it concludes doing so would not be equitable 
and just.   See Kings River Trial Ass’n Pinehurst Trial Holdings, L.L.C., 447 S.W. 3d 
439, 451-52 (Tex. App.---Houston [14th Dist.] 2014, pet. denied.) 

• No prevailing party requirement.  The court may award fees to either the 
prevailing party or the non-prevailing party.   (This would be very rare).  See 
Barshop v. Medina Cty Underground Water Conservation Dist., 925 S.W. 2d 618, 
637 (Tex. 1996). 
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Fee-shifting situations: Statutes and Rules

Declaratory Judgment Actions
• A party cannot obtain attorney’s fees under the UDJA where the declaration 

sought “merely duplicates issues already before the trial court.”  MBM Fin. 
Corp. v. Woodlands Op. Co., L.P., 292 S.W. 3d 660, 671 (Tex. 2009).

• The mirror image rule: a party is not entitled to attorney’s fees when they 
bring a declaratory judgment action by way of a counterclaim or amended 
petition and it involves issues already raised by the original claim.   Save our 
Springs Alliance, Inc. v. Lazy Nine Mun. Until Dist., 198 S.W. 3d 300, 318 (Tex. 
App.---Texarkana 2006, pet. denied.).

• An exception: once a plaintiff brings a declaratory action under the UDJA, 
the mirror image rule does not prohibit the trial court from awarding 
attorney’s fees even if the defendant’s counterclaim for declaratory relief 
only duplicates the claims already raised.  Id. 
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Fee-shifting situations: Statutes and Rules

Texas Citizens Participation Act

• If a court grants dismissal of a legal action under the TCPA it “shall award to 
the moving party court costs and reasonable attorney’s fees incurred in 
defending the legal action.”  Conversely, if a motion to dismiss under TCPA is 
“frivolous or solely intended to delay,” the court “may award court costs 
and reasonable attorney’s fees to the responding party.”  Tex. Civ. Prac. & 
Rem. Code § 27.009.  

• Several court of appeals opinions applying Rohrmoos to attorney’s fees 
awarded under the TCPA.  See e.g., Lozoya Constr., Inc v. H&E Equip Servs., 
Inc., No 11-19-00287-CV, 2020 WL 1467268, at *10 (Tex. App. Eastland 
March 26, 2020, pet. denied).  
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Fee-shifting situations: Statutes and Rules

Offer of Settlement under Rule 167

• If a party makes an offer of settlement under TRCP 167, it is rejected, and 
the judgment ultimately awarded on monetary claims is “significantly less 
favorable” than was the offer, the court “must award” the offeror litigation 
costs, including reasonable attorney’s fees, “from the time the offer was 
rejected to the time of judgment.”  Tex. R. Civ. P. 167(a).

• A judgment is “significantly less favorable” than a settlement offer if: “the 
offeree is a claimant and the judgment would be less than 80% of the 
offer;” or “the offeree is the defendant and the judgment would be more 
than 120% of the offer.”  Id. at 167.4 (b).

• Fees are mandatory, but the court has discretion to determine the amount 
of reasonable fees.  
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Fee-shifting situations: Statutes and Rules

Rule 91a Motion to Dismiss

• TRCP Rule 91a provides mechanism to seek dismissal of baseless 
causes of action.  

• “Except in an action by or against a governmental entity or public 
official acting in his or her official capacity or under color of law, the 
court may award the prevailing party on the motion all costs and 
reasonable and necessary attorneys fees incurred with respect to the 
challenged cause of action in the trial court.  Any award of costs or 
fees must be based on evidence.”  Tex. R. Civ. P. 91a7 (effective Sept. 
1, 2019).
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Fee-shifting situations: Statutes and Rules

Sanctions
• The Texas Supreme Court in Nath v. Texas Children’s Hosp. (Nath II), 576 S.W. 

3d 707 (Tex. 2019), held that attorney’s fees issued as sanctions must be 
reasonable and necessary.  

• The distinction that the fees awarded are sanctions, rather than an 
authorized award of fees is immaterial because “all fee-shifting situations 
require reasonableness.” Id. at 710.

• The Court pointed out that Texas Children’s had attempted to prove fees by 
submitting two conclusory affidavits that fail to substantiate either the 
reasonable hours worked or the reasonable hourly rate.

• “When a party seeks attorney’s fees as sanction, the burden is on that party 
to put forth some affirmative evidence of the attorney’s fees incurred and 
how those fees resulted from or were caused by the sanctionable conduct.”  
Id. at 709.
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Key Considerations in Proving 
Attorney’s Fees
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Fee Segregation

• Attorney-fee claimants must segregate fees for claims for which are recoverable from 
the claims for which fees are not recoverable.  Kinsel v. Lindsey, 526 S.W. 3d 411, 427 
(Tex. 2017).

• Narrow exception to the duty to segregate: “when the fees are based on claims 
arising out of the same transaction that are so intertwined and inseparable as to 
make segregation impossible.”  Id. 

• But the mere existence of common facts is not sufficient alone.  Rather, [“i]ts is only 
when the legal services advance both the recoverable and unrecoverable claims that 
the services are so intertwined that the associated fees need not be segregated.”  
A.G. Edwards & Sons, 235 S.W. 3d 704, 710 (Tex. 2007). 

• Whether attorneys fees are required to be segregated is a question of law.  
Sustainable Tex. Oyster Res. Mgmt v. Hannah Reef, Inc., 623 S.W. 3d 851, 872 (Tex. 
App. ---Houston [1st Dist.] 2020 pet. denied.).

• The extent to which segregation is possible is a “mixed question of law and fact.  The 
burden is on the party seeking fees to show that segregation is not possible.  Id. 
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Fee Segregation

• An attorney is not required to keep separate records documenting the exact 
amount of time spent on each claim; segregation can be established by a 
reliable estimate of the percentage of time spent on each claim.   See e.g., 
Bennett v. Grant, 460 S.W. 3d 220, 242 (Tex. App.---Austin 2015, aff’d in part, 
rev’d in part, 525 S.W.3d 642 (Tex. 2017).

• A complaint about failure to segregate is preserved if raised in an objection to 
the jury charge before the case is submitted to the jury, or in a non-jury trial at 
the time the billing records are offered as evidence.

• A failure to segregate fees doesn’t preclude fee recovery, rather it leads to 
remand for reconsideration. 
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Problematic Billing Records 

• The billing entries are excessively redacted preventing reasonable analysis.

• “[S]ome entries were so heavily redacted that the trial court could not 
possibly have had sufficient evidence to determine the entire amount 
requested was not excessive or extreme....”   “[A] trial court is not at liberty 
to blindly assume that fees for every communication between counsel and 
client should, in fairness, be awarded in a lawsuit.”  McGibney v. Rauhauser, 
549 S.W. 3d 816, 821 (Tex. App. --- Fort Worth 2018, pet. denied.). 

• The remedy is exclusion of those entries.  “Redactions entries must be 
excluded if they do not provide sufficient information to classify and evaluate 
the activities and hours expended.”  Weiner v. Blue Cross and Blue Shield of 
Louisiana, No. 3:17-cv-949-BN, 2018 WL 5279316 at 8* (N.D. Tex. Oct 24, 
2018).
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Issues with Billing Records 

• Excessive block billing, vagueness, redundant activities without proof of necessity, too 
many attorneys or paralegals on one matter. 

• Attorney’s seeking fees must “make a good faith effort to exclude from a fee request 
hours that excessive, redundant or otherwise unnecessary.”  Rohrmoos Venture, 578 
S.W. 3d at 498.   

• The proper remedy in the face of poor billing judgement is not denial of fees but 
rather reduction of the award by a percentage intended to substitute for the exercise 
of proper billing judgment. Saizan v. Delta Concrete Prods. Co., 448 F.3d 795, 799 (5th 
Cir. 2006). 

• Reliance exclusively on billing records has been found inadequate.  Opinion testimony 
about the reasonableness of the rates charged or qualifications of those billing for 
services, etc., should not be overlooked.  See e.g. Shouldice v. Van Hamersveld, No. 
09-18-00355-CV, 2020 WL 370438 (Tex. App.—Beaumont Jan. 23, 2020, no pet.).
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Pleading for Attorney’s Fees 
• Generally, a “party requesting attorney’s fees must affirmatively plead for them to 

be eligible for a judgment containing a fee award.”  Wells Fargo Bank, N.A. v. 
Murphy, 458 S.W.3d 912, 915 (Tex. 2015).  An issue may arise regarding whether it 
is sufficient to generally plead for attorney’s fees or plead with more specificity.

• Guidance is not crystal clear.   Several courts have held that when a party pleads 
facts which if true entitle him to the relief sought, he need not specifically plead 
the applicable statute in order to recover attorney’s fees under it.  See 
MeadWestvaco Corp., v. Way Serv., Ltd, No. 09-15-0014 CV, 2016 WL 421303, at 
*9 (Tex. App. Beaumont Feb. 4, 2016, no pet.).  Others courts have required 
greater specificity.  See Compass Bank v. Nacim 459 S.W. 3d 95, 112-13 (Tex. App. -
--El Paso 2015, no pet.). 

• Parties may wish to include both specific and general requests for fees such as:  
“Plaintiffs seek recovery of their reasonable and necessary attorneys’ fees, costs 
and expenses through trial and all appeals under applicable Texas law, including 
but not limited to Section 38.001 of the Tex. Civ. Prac. & Rem. Code.”
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Appellate Fees 
• Once a party is required to pay attorney’s fees, fees for any subsequent appeal can 

also be awarded.  Smith v. Smith, 757 S.W. 2d 422, 426 (Tex. App. – Dallas 1998, writ 
denied).  These fees most also be proven to be reasonable and necessary. 

• In Yowell v. Granite Operating Co., No. 18-0841, 2020 WL 2502141 (Tex. May 15, 
2020), the Supreme Court noted that because contingent appellate fees have not 
yet been incurred, they must be projected based on expert testimony.  
“[U]ncertainty does not excuse a party seeking to recover contingent appellate fees 
from the need to provide opinion testimony about the services it reasonably 
believes will be necessary to defend the appeal and a reasonable hourly rate for 
those services.”  Id. at 13. 

• A party ought to offer evidence of each of the inputs of the first step of the lodestar 
calculation:  (1) particular services to be performed, (2) who will perform those 
services, 3) approximately when those services will be performed, 4) reasonable 
amount of time required to perform those services, and  5) the reasonable hourly 
rate for each person performing such services.
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Contingent Fees /AFAs

• When the engagement is based on a percentage of the plaintiff’s recovery or a flat fee, 
attorney fees cannot be recovered from the adverse party based solely on evidence of the 
fee agreement.  See Rohrmoos Venture, 578 S.W. 3d at 498, Toledo v. KMBT Operating Co., 
LLC, 581 S.W. 3d 324, 329 (Tex. App.---Beaumont 2019, no pet.).  

• If no evidence of a particular hourly rate billed or hours for certain tasks, the fee claimant 
must carry its burden generally through expert testimony that the rate claimed for 
purposes of the lodestar calculation reflects a reasonable market rate.  Rohrmoos Venture, 
578 S.W. 3d at 499 n. 10.

• Prudent counsel will keep contemporaneous billing records and offer expert testimony of 
each of the lodestar inputs.

• Courts scrutinize for double-counting.  The contingent nature typically justifies an 
increased hourly rate, but must not be used a second time as an enhancement of the base 
lodestar number.  See Tex. Mut. Ins. Co v. DeJaynes, 590 S.W. 3d, 654 (Tex. App.—El Paso 
2019, pet. filed). 
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Ability to Pay? 
• Limited analysis of ability to pay as a “consideration” in the caselaw applying 

Rohrmoos to attorney’s fee awards. 

• Family law provides an exception.  Tex. Fam. Code § 81.005 (b) provides “the court 
shall consider the income and ability to pay of the person against whom the 
[attorney’s] fee is assessed.”  This creates a divided burden of proof; the fee claimant 
has the burden of proving the fee request is reasonable and necessary and the 
adverse party has the burden of establishing a non-ability to pay.   See Sylvester v. 
Nilsson, No. 14-19-00901-CV, 2021 WL 970924, at *8 (Tex. App.---Houston [14th 
Dist.] Mar 16, 2021, no pet.).

• In the TCPA sanctions context, this consideration has been rejected.  In Pisharodi v. 
Colum. Valley Healthcare Sys. L.P., 622 S.W. 3d 74 (Tex. App.---Corpus Christi 2020, 
no pet.), the Court addressed the question of whether the trial court should have 
considered evidence of income in a sanctions determination stating, “[w]e have 
found no case which would support necessitating such evidentiary requirement, and 
we decline to impose such requirement now.  Therefore, we conclude the trial court 
did not abuse its discretion in awarding sanctions absent evidence of Pisharordi’s 
income.”  Id. at 91.
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Conclusion
Credit Owed to: 

1. Jadd F. Masso & Amy Leila Prueger,  “Care and Feeding of Rohrmoos: Attorney’s 
Fees in State and Federal Court”  State Bar of Texas 38th Annual Litigation Update 
Institute, Jan. 2022.

2. Preston C. Enoch, “Proving up an Challenging Reasonable Attorney’s Fees and 
Expenses” 91 The Advoc. (Texas) 150, Summer 2020.

3. Scott Lindsey and Hon. Mike Wallach, “Proving, Discovering, Defending and 
Appealing Attorney Fee Awards After Rohrmoos”  State Bar of Texas 34th Annual 
Advanced Civil Appellate Practice, Sept. 2020.

4. Robert H. Ford, “Texas Supreme Court Update: Attorney’s Fees – Rohrmoos 
Venture v. UTSW DVA Healthcare,”  39 Corp Couns. Rev. 153, Nov. 2020.

Questions???  
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